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IN THE SUPREME COURT OF THE STATE OF IDAHO

THE STATE OF IDAHO
Plaintiff/Respondent,

vs.
THOMAS DONNDELINGER,

)
)
)
)
)
)
)

Supreme Court Docket No. 39999-2012
CASE NO. CRMD2010-199

)

Defendant/Appellant.

)

____________)
BRIEF OF APPELLANT

APPEAL FROM THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

MICHAEL OTHS
Magistrate Judge

FOR THE APPELLANT:

Matthew J. Roker
LOVAN ROKER & ROUNDS, P.C.
717 S. Kimball, Suite 200
Caldwell, Idaho 83605

FOR THE RESPONDENT:

LA WREN CE G. WAS DEN
Idaho Attorney General
Statehouse, Room 210
Post Office Box 83720
Boise, Idaho 83720-0010
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STATEMENT OF THE CASE
Appellant Thomas Donndelinger was charged with Driving Under the Influence of
Alcohol (DUI).

Appellant filed and argued motions in limine attacking the accuracy and

reliability of the Lifeloc FC20 breath-testing machine. Evidence including expert testimony was
presented at Appellant 's motion in limine. The Magistrate ruled the State/Respondent could
present evidence of the Lifeloc breath testing as provided in I.C. § 18-8004. During the two-day
trial factual witnesses and expert witnesses testified for both the Respondent and Appellant.
Following trial the jury found Appellant guilty of DUI. Appellant timely filed a motion for
Judgment of Acquittal or in the Alternative a New Trial. The Magistrate denied Appellant 's
motion. Following sentencing, Appellant timely filed a Notice of Appeal.

FACTS OF THE CASE

On December 27, 2009 at approximately 8:00 p.m. Appellant was driving westbound on
I-84 past the Meridian interchange in a narrowed construction zone when Corporal Klitch of the
Idaho State Police (ISP) effectuated a traffic stop on Appellant 's vehicle.

Klitch alleged

Appellant was exceeding the speed limit by eight miles per hour. Following the stop, Appellant
admitted to consuming two martinis with dinner and was subsequently given field sobriety tests.
Following the tests Appellant was placed under arrest and seated in the back of Officer
Murakami' s vehicle for breath alcohol testing. Appellant submitted to testing on a Lifeloc FC20
with a result of .152/.152.

Appellant filed and argued motions in limine attacking the accuracy and reliability of the
Lifeloc FC20 breath-testing machine. Evidence including defense expert testimony was
presented at Appellant's motion in limine.

The Magistrate ruled Respondent could present

evidence of the Lifeloc breath testing as provided in I.C. § 18-8004. Appellant also filed a
request before trial for specific discovery related to the anticipated testimony of Respondent's
expert Jeremy Johnston. Respondent failed to provide any discovery related to Mr. Johnston's
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preparation and testing prior to trial although Appellant provided Respondent with defense
expert's disclosed opinions and facts and data for those opinions.

During the two-day trial factual witnesses and expert witnesses testified for both
Respondent and Appellant. The testimony included that of Mr. Johnston in rebuttal to the
testimony of the defense experts.

While outside the presence of the jury, the Respondent,

Applellant, and Magistrate engaged in a colloquy over the Respondent's expert's testimony.
Counsel for Appellant articulated the unfairness of the Respondent's tactical failure to disclose
evidence to gain an unfair advantage. The issue was not raised at trial in a discovery sanction
context. Appellant also raised the issue that the Prosecutor engaged in misconduct to gain an
advantage by not disclosing Mr. Johnston's proposed testimony.

Following trial the jury found Appellant guilty of DUI. Appellant timely filed a motion
for Judgment of Acquittal or in the Alternative a New Trial. The Magistrate denied Appellant's
motion. Following sentencing, Appellant timely filed a Notice of Appeal. The Idaho District
Court denied this appeal and Appellant subsequently filed a Notice of Appeal to the Idaho
Supreme Court.

ISSUES

1) Was the fifteen-minute observation period prior to testing performed in conformance
with the rules promulgated by the Idaho State police and I.C. § 18-8004?

2) Did the State's failure to comply with Appellant's discovery requests deny him the
opportunity of effective cross-examination and a fair trial?

3) Does the accumulation of errors require Appellant be granted a new trial?

4) Did the Magistrate err in denying Appellant's motion for a Judgment of Acquittal or in
the alternative a New Trial?
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ARGUMENT
On review of a decision of the district court, rendered in its appellate capacity, the appellate court
will review the record of the trial court independently of, but with due regard for, the district
court's intermediate appellate decision. State v. Ward, 135 Idaho 400,402, 17 P.3d 901,903 (Ct.
App. 2001).
Appellant first argues that the Magistrate erred in finding that Murakami' s fifteen-minute
observation of Appellant prior to breath testing satisfied the requirements of I.C. §18-8004(4).
I.C. § 18-8004(4) provides,
For purposes of this chapter, an evidentiary test for alcohol
concentration shall be based upon a formula of grams of alcohol
per one hundred (100) cubic centimeters of blood, per two hundred
ten (210) liters of breath or sixty-seven (67) milliliters of urine.
Analysis of blood, urine or breath for the purpose of determining
the alcohol concentration shall be performed by a laboratory
operated by the Idaho state police or by a laboratory approved by
the Idaho state police under the provisions of approval and
certification standards to be set by that department, or by any other
method approved by the Idaho state police. Notwithstanding any
other provision of law or rule of court, the results of any test for
alcohol concentration and records relating to calibration, approval,
certification or quality control performed by a laboratory operated
or approved by the Idaho state police or by any other method
approved by the Idaho state police shall be admissible in any
proceeding in this state without the necessity of producing a
witness to establish the reliability of the testing procedure for
examination.
The observation period, per the rules promulgated by ISP and contained in the ISP
Standard Operating Procedure for breath testing (SOP), requires the test subject be closely
monitored to ensure he does not burp, belch or otherwise regurgitate material from his stomach
within the fifteen-minutes prior to testing. Tr JT p. 149 Ls 6-25, p.150 Ls 1-4, p. 389 Is 1-8. The
officer is not required to stare fixedly at the test subject but must be in a position to employ their
senses of sight, hearing, and smell necessary to ensure an accurate breath test. See State v.

Carson, 133 Idaho 451 (Ct.App. 1999).

In the case presently before the Court, Appellant was placed in the back seat of
Murakami's patrol car as she sat in the driver's seat. There was a Plexiglas and metal barrier
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between them with an opening in the middle between the driver and passenger's seat. Both back
windows were open to allow for flow of air. An audio advisory was playing and Murakami had
her police radio turned on. Murakami engaged in multi tasking by filling out paperwork and
preparing the Lifeloc for testing. Tr IT Ps 150-154, Exh. No. 2. Because Defendant was stopped
along the road in a construction zone passing traffic was loud, constant, and close. Exh. No. 1.

Test subjects are properly monitored for the fifteen-minute observation period provided
the conditions are such that the purpose of the observation period is met. In promulgating the
rules for breath testing the Idaho State Police found that a mere burp or belch from the test
subject within fifteen minutes of the breath sample would interfere with the accuracy and
reliability of the test. (SOP) The observation period is not a particularly burdensome task but
does require a conscious effort to closely observe the subject for all conditions that would
interfere with an accurate test. The observation period requires more than simply allowing for
fifteen minutes to pass. The close observation of the subject, to ensure the accuracy of the
testing device, is foundational to the admissibility of the test result. When the officer is not
visually observing the test subject, the environment must be conducive to allow the other senses
of sound and smell to meet the purpose of the observation period. However in this particular
case the senses of sound and smell were defeated by the conditions existing both inside and
outside of the vehicle. When Murakami 's visual observation was diverted from Defendant to
attend to paperwork, prepare the Lifeloc for testing, and open her car door to find a pen, her
other senses were impaired by the existing conditions and unable to properly fulfill the purpose
of the observation period. Tr. JT Ps. 98-106 and State's Exhibit 2. The Magistrate found that
proximity to the test subject was the determining factor. Tr. IT Ps. 110-111. However, distance
alone, between a driver and passenger has previously been found to be inadequate to meet the
requirements of the observation period. See Carson.

The Magistrate erred in finding proper

foundation had been laid and allowing the breath test results to be presented to the jury over
Defendant's objection.

Appellant next argues the prosecutor engaged in misconduct by failing to disclose
requested expert witness discovery. The failure to respond to requested discovery was tactical
and designed to gain an unfair advantage in the jury trial.
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Where there is a motion for mistrial based upon prosecutorial misconduct supported by a
contemporaneous objection to the underlying misconduct, a court will review the denial of a
motion for mistrial for reversible error. State v. Field, 144 Idaho 559, 571 (Idaho 2007). The
reviewing court will first determine factually if there was prosecutorial misconduct, and then the
court will determine whether the error was harmless. Id. "When there is no contemporaneous
objection a conviction will be reversed for prosecutorial misconduct only if the conduct is
sufficiently egregious so as to result in fundamental error." Id. When the error has not been
properly preserved for appeal through objection at trial, the reviewing court's authority to
remedy that error is strictly limited to cases where the error results in the defendant being
deprived of his Fourteenth Amendment due process right to a fair trial. State v. Perry, 150 Idaho
209, 226 (Idaho 2010). Even when the prosecutorial misconduct has resulted in fundamental
error, the conviction will not be reversed when that fundamental error is harmless. Field, 144
Idaho at 571. A trial error will be deemed harmless if the appellate court can conclude, beyond a
reasonable doubt, that the jury's verdict would have been the same absent the error. State v.
Moore, 131 Idaho 814,821 (1998).

Appellant's case in chief centered on the theory that the Lifeloc breath testing device will
give a positive reading for all alcohol molecules introduced into the device and therefore the test
for ethyl alcohol will give a false positive by reading non-ethyl alcohol molecules found in
foods, vitamins, and medications.

The discovery requests from Appellant and Respondent

focused on testing conducted by each side's experts on this particular issue. Following a motion
in limine on the issue the Magistrate issued an Order delineating the issue presented and
allowing the issue to be presented to the jury. Appellant disclosed to Respondent the entirety of
testing done by Appellant's experts along with those experts' anticipated testimony surrounding
the theory at issue. Although Appellant specifically requested Respondent provide to Appellant
any testing or expert testimony that may be introduced to counter Appellant's theory,
Respondent tactically failed to provide the requested discovery. Respondent argued at jury trial
their experts' testing and anticipated testimony to rebut Appellant's known and anticipated
expert testimony was not introduced in Respondent's case in chief but was presented in rebuttal
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and therefore allowed to be withheld from Appellant. Tr. IT P 391-406. Appellant argued the
tactic placed him at a disadvantage. Id.

Respondent violated I.C.R. 16 when they refused to supplement their responses to discovery with
the expected testimony of their expert, Mr. Johnston. ICR 16(b)(7) provides,
Expert witnesses. Upon written request of the defendant the
prosecutor shall provide a written summary or report of any
testimony that the state intends to introduce pursuant to Rules 702,
703 or 705 of the Idaho Rules of Evidence at trial or hearing. The
summary provided must describe the witness's opinions, the facts
and data for those opinions, and the witness's qualifications.
Disclosure of expert opinions regarding mental health shall also
comply with the requirements of I.C. § 18-207. The prosecution is
not required to produce any materials not subject to disclosure
under paragraph (f) of this Rule. This subsection does not require
disclosure of expert witnesses, their opinions, the facts and data for
those opinions, or the witness's qualifications, intended only to
rebut evidence or theories that have not been disclosed under this
Rule prior to trial.

Although frustrated with the tactic employed by Respondent, trial counsel failed to
request a mistrial. The failure to request a mistrial was in acquiescence to the Magistrate's
position that Respondent's tactic was permissible. P 396 l. 24, Ps 397 and 398, P. 406 ls 16-18.

The Sixth Amendment guarantees that in all criminal proceedings the accused has the
right to be confronted with the witnesses against him. Both the United States Supreme Court and
the Idaho Supreme Court have recognized the importance of effective cross-examination in
securing this Sixth Amendment right. See State v. Ariza, 124 Idaho, 82, 91 (Idaho 1993); Davis
v. Alaska, 415 U.S. 308 (1974). The Court in Ariza recognized that if a defendant's opportunity

to impeach a witness against him through cross-examination were error, then it would be
fundamental error because it goes against the foundation of the defendant's rights. Ariza, 124
Idaho at 91.

The Court in Ariza also stated that the late disclosure of evidence requires a reversal of
conviction if the lateness of the disclosure impaired the defendant's constitutional right to
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receive a fair trial by affecting the defendant's ability to prepare and present his defense. Id. at
93.

Appellant's right to effective cross examination and to impeach Respondent's expert on
the issue that was the crux of Appellant's defense was thwarted by Respondent's tactic to
withhold the requested discovery under the guise of rebuttal.

Appellant was denied a

fundamental right by the prosecutor's misconduct and as such the appropriate standard for relief
is whether the fundamental error was harmless. Idaho law has made it clear that if a Defendant
was deprived of his Fourteenth Amendment due process right to a fair trial, then that error is
fundamental.

Appellant presented evidence that included the testimony of witnesses and documentary
evidence of the amount of alcohol Appellant had consumed. Further evidence was presented
through a toxicologist as to the breath alcohol content Appellant would register based upon the
amount of alcohol consumed. The toxicologist opined the Appellant would have tested under the
legal limit. Finally, Appellant's dinner companion, who evidence showed consumed a similar
amount of alcohol, was tested by an ISP officer on an approved testing instrument other than the
Lifeloc at approximately the same time as Appellant's breath test, and showed to be well below
the legal limit. It cannot be found that beyond a reasonable doubt, the jury's verdict would have
been the same absent the error.

Appellant next argues there was an accumulation of errors that denied Appellant a fair
trial. Under the cumulative error doctrine the accumulation of irregularities each of which in
itself may be harmless, may in aggregate show the absence of a fair trial. See St v. Larson, 123
Idaho at 459 (Ct.App. 1993).

In addition to the Prosecutor's failure to disclose properly

requested discovery as argued above, the Prosecutor moved for admission of State's Exhibit No.
1 into evidence over the objection of Appellant. The Prosecutor engaged in misconduct when he
informed the Magistrate and Counsel the video was approximately ten minutes long. Tr JT P. 22
Ls 7-25, P. 23,24,25.
sobriety tests.

The Magistrate had previously excluded the video evidence of field

Over Appellant's objection the Magistrate admitted into evidence a video

proffered by the Prosecutor as containing initial statements made by Appellant to Corporal
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Klitch. Tr JT P. 79 Ls 5-11. Later during the trial it was discovered that the video included
much more than initially represented to Court and Counsel by the Prosecutor. Specifically, the
video was about an hour long and contained the field sobriety tests conducted on Appellant. Tr
JT P. 113 Ls 4-19. This was not an innocent mistake by the Prosecutor. They knew the content
of the video at the time the exhibit was offered into evidence. The video was offered under false
representation of what it contained. Appellant moved for a mistrial once the Prosecutor stated he
had not redacted the video because he was unable to redact the field sobriety tests off the video.
Tr JT P. 117 Ls 9-18.

The admission of evidence of Appellant 's physical impairment was

extremely prejudicial to Appellant even if the Court included a limiting instruction. The initial
part of the video published to the jury shows Defendant unsteady on his feet and needing to lean
on the concrete barrier for support. The evidence was irrelevant to the charge of per se DUI.
The Prosecutor's claim they could not make an audio recording of the relevant conversation or
have the police officer testify to that conversation is difficult to believe. The video was intended
to present Appellant 's physical impairment to the jury.
necessitate a new trial.

Appellant argues each of these errors

Absent the Court granting a new trial on the errors individually,

Appellant argues the cumulative effect of the errors denied Appellant a fair trial and necessitate a
new trial.
Finally Appellant argues the Magistrate erred in denying the motion for judgment of
acquittal or in the alternative a new trial. ICR 29(c) provides,

Motion after discharge of jury. If the jury returns a verdict of guilty
or is discharged without having returned a verdict, a motion for
judgment of acquittal may be made or renewed within fourteen
(14) days after the jury is discharged or within such further time as
the court may fix during the fourteen (14) day period. If a verdict
of guilty is returned the court may, on such motion, set aside the
verdict and enter judgment of acquittal. If no verdict is returned the
court may enter a judgment of acquittal. It shall not be necessary to
the making of such a motion that a similar motion has been made
prior to the submission of the case to the jury.

Idaho Code § 19-2406 provides those instances where a court may grant a new trial after
a verdict has been rendered against the defendant. This list includes when a court has erred in
the decision of any question of law arising during the course of the trial. Id. Idaho Criminal
APPELLANT'S BRIEF
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Rule 34 states that upon motion of a defendant, a court may grant a new trial if required in the
interest of justice. Whether to grant or deny a new trial is a discretionary matter for the trial
court. State v. Dambrell, 120 Idaho 532,543 (1991). The action of the trial court in granting or
denying a motion for a new trial will be reviewed for an abuse of discretion. State v. Roberts,
129 Idaho 325 (Idaho App. 1995).
As argued above, foundation was not properly laid for admission of the breath test. The
fifteen-minute observation period was not complied with as required to ensure an accurate and
reliable test as argued above. A review of State's Exhibit 1 and State's Exhibit 2 support
Appellant 's argument the Officer failed to comply with the requirements of the ISP Standard
Operating Procedure for Breath Alcohol testing, I.C. §18-8004(4), and Carson and its progeny.
Since Respondent proceeded under the per se theory alone a Judgment of Acquittal should be
granted.

In the alternative the interest of justice require a new trial pursuant to I.C. § 19-3927. In
addition to the arguments provided above, error occurred when evidence excluded by the
Magistrate was provided to the jury and went back to the jury room with the jury during
deliberations. State's Exhibit 1 was extremely prejudicial to Appellant as it included the field
sobriety tests. The Magistrate's limiting instruction does not suffice to guarantee the accused
received a fair trial when the excluded video evidence was given to the jury and taken back into
the jury room.

CONCLUSION
Because proper foundation was not laid for admission of the breath alcohol test result, the
motion for Judgment of Acquittal should be entered or in the alternative a new trial ordered. In
the alternative this Court should be set aside the guilty verdict and order a new trial as the errors
committed at trial, separately or accumulatively, denied Appellant a fair trial.

APPELLANT'S BRIEF -9

DATED this 24th day of September, 2012.

LOVAN ROKER & ROUNDS, P.C.
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MATTHEW J. ROKEP
Attorney for Appella~
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